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A legal obligation”? Two bold questions to answer .

A1. Is it mandatory for business to have regard to climate change-
related risks?

AWhat is material in a governance, strategy and risk management
context?

A2. Is it mandatory for business to disclose climate change-related
risks?

AWhat is materiality in a disclosure context?
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Governance & strategy — the relevant issue .

A Governance & strategy - material risks and opportunities
Maintain distinction between material issues and those that have a material impact

Directors must consider issues that reasonably foreseeable impact on
performance or prospects (Hutley) (material issue)

Only by that consideration via robust process can materiality of impact be assessed
(material impact)

A Particularly (although not exclusively) in high-risk sectors,
directors must consider climate change as a foreseeable
financial risk issue (Hutley)

A APRA statements

A Federal government response to Senate Economic References
Committee (March 2018)

Kate Bastians, Dally Telegraph, 23 August 2016
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Governance & strategy - conclusion .

A So...would a reasonable director turn their mind to the financial risks
(and opportunities) associated with climate change?

YES

A- in the overwhelming majority of cases, it is a foreseeable financial risk
iIssue. Whether it is material in its impact on the particular corporation,
over what time horizon, and the appropriate strategic response, is a matter
for robust consideration in each case

ANote SASB — 74/79, TCFD* hirghs k' etcect or s

A But what about material disclosures?
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Simple restatement of disclosure objectives .

AFinancial statements must provide true and fairoview of financial pOSItIOﬁ

O
W

and performance (s297) s o
N A
A Compliance with accounting standards requwed (5296) but addltlonal
Il nformation must ¢go i n the notes | f
view (note to 5297) :

A Directors report must contain mformatlon reasonably“requwed by
shareholders to make an informed assessment}of eperatrens flnanC|aI
position, business strategies and prospects--vf@l uture fmathat’S/eats
(s299A)

http://www.brittasteinbrecht.com/en/portfolio/bertelsmann-se-co-kgaa/
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Key 1T ssue: ‘“materiality’ .

A Disclosure context

A True and fair view of performance and prospects

A Would areasonable investor consider the information decision-
useful?
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Investor information
requirements and a
scary Ameri c
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Be very afraid...
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https://www.google.com.au/url?sa=i&rct=j&q=&esrc=s&source=imgres&cd=&cad=rja&uact=8&ved=0ahUKEwiDk8-HnPjTAhVMwbwKHdH8DUYQjRwIBw&url=https://www.blackrock.com/corporate/en-ch/about-us/leadership/larry-fink&psig=AFQjCNEYTINXh3Tpio-ryOdSvgZmN7bfKQ&ust=1495154867566986

‘*Demonstrable fluency’ .

S&P Global

AN NORGES.BANEK Ratings Schroders

. MoobDy’s
&, \-’angua.rd INVESTORS SERVICE BLACKRoCK

How BlackRock Investment
Stewardship engages on climate risk

“WThe ESG.nvesting @
Enlightenrment Legal &

How Principle and Pragmatism Can Create
4
Sustainable Value through ES6 "~  «

March 2017
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Di sclosure ‘“materiali ty’ .

A So...would a reasonable investor consider the information decision-

YES

Alt is clear that a substantial corpus of mainstream investors consider
climate change to be a material financial risk issue — hard to conclude not
decision-u s e f u | (and therefore ‘materi al
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So why Is regard to
the TCFD disclosure
recommendations
warranted?

Recommendations
of the Task Force

on Climate-related
Financial Disclosures
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DI scl osure di scl osur e di.o:

AShareholder resolutions increasingly seeking scenario analysis

Alnvestors from BlackRock, ACSI and Climate Action 100+ seeking
disclosure by investees consistent with TCFD Recommendations

AWhy? TCFD Recommendations seek to provide a benchmark of the
kind of information that must be analysed and disclosed in order to
truly and fairly represent (and enable assessment of) the impact of
climate-related financial risks on performance and prospects

Claudio Munoz, The Economist, 9 March 2013
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Stress-testing and scenario analysis are key
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Significant litigation
risk uplift




V

AEven the most impassioned eco
warrior has nothing on a
homeowner facing negative
equity’

-Myles Allen
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Increasing focus on climate-related litigation risks

BANK OF ENGLAND
PRUDENTIAL REGULATION
AUTHORITY

The impact of climate change on the
UK insurance sector

A Climate Change Adaptation Report by the
Prudential Regulation Authority

September 2015

Waterproof?

DeNederlandscheBank

EUROSYSTEEM
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The Carbon Boomerang

Litigation Risk as a
Driver and Consequence
of the Energy Transition
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COLUMBIA LAW SCHOOL

SABIN CENTER FOR CLIMATE CHANGE LAW

U.S. CLIMATE CHANGE
LITIGATION IN THE AGE OF

TRUMP: YEAR ONE

By Dena P. Adler
February 2018




Beyond planning law: taxonomy of economic
transition-related climate litigation

1. Failure to mitigate claims seeking to establish liability for emissions (\@: A @: 5
and/or associated climate change impacts; ﬂ N M

2. Failure to adapt (including failure to report or disclose) - claims deriving ~ o
from commercial failures to risks associated with climate change into O i C J:DI[ D @ ' E | A iF

account, and/or to accurately disclose related exposures; and

3. ET-specific regulatory compliance - claims arising from laws and standards
introduced to implement energy transition policies, and related consumer ﬂﬂ‘ ' G >< ‘H

protection law claims.

The Carbon Boomerang
Litigation Risk as a
Driver and Consequence
of the Energy Transition
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